Letter to Branches
	No. 788/12 
	Ref E1/12
	Date:  17 October 2012 


To:  All Branches

Dear Colleagues 

HSE introduces Fee for Intervention [Lawbreaking firms to face £124-an-hour charges]

Despite objections from many Industry sectors, Employers and Employers bodies such as CBI, IoD, EEF, UK Contractors Group and others including Trade Bodies, the Health and Safety Executive (HSE) "Fee for Intervention' ('FFI') scheme came into force this month. The Health and Safety Executive ('HSE') will now be able to recover, via a process known as 'Fee for Intervention' ('FFI'), the cost of regulation and enforcement from businesses and organisations which contravene health and safety laws. In a major shake-up of how health and safety inspections are funded in this country it will see charges introduced for inspections and accident investigations where a ‘material breach’ is found. The 'FFI' scheme has the support of the TUC, CWU and all Trade Unions including the HSE workforce's Unions as the revenue raised goes back to the HSE and not to the Treasury and will counteract some of the impact of Government's 35% budget cuts which would have resulted in compulsory redundancies at the HSE and further cuts in an already overstretched and under-resourced organisation.

HSE's Fee for Intervention ('FFI') Scheme extends the regulator's cost recovery powers. Its potential consequences are perhaps wider than anticipated and should certainly receive due consideration from employers and businesses likely to be affected. 

The Scheme shifts the financial burden of investigating material breaches of health and safety law from the tax payer on to the errant duty holder. 

The Health and Safety Executive has begun operating its new cost recovery scheme, Fee for Intervention (FFI), from the beginning of this month.

The scheme means that those who break health and safety laws will be liable for recovery of the HSE's related costs. These will include inspection, investigation and taking enforcement action.

The HSE has produced guidance on FFI, which was brought in through the Health and Safety (Fees) Regulations 2012. 

The guidance sets out how FFI fits with the HSE’s approach to enforcement. It also contains examples of material breaches where the recovery scheme would apply.

FFI will see companies and organisations charged for inspection, investigations and any follow up work where a material breach is found.

The many businesses that comply with their legal obligations will continue to pay nothing, the HSE advised, adding that it would help create a level playing field between those who comply and those who do not.

The most basic safety mistakes in the workplace can devastate lives and result in real costs to industry. HSE have stated that it is right that those who fail to meet their legal obligations should pay HSE's costs rather than the public purse having to do so.

Under FFI, the HSE will only recover the costs of its regulatory work from duty holders considered by the HSE to be in material breach of health and safety law. The HSE will not seek recover its costs under FFI in relation to any prosecution costs in England and Wales after information is laid at a Magistrates’ Court (in the event of a formal prosecution) as any subsequent HSE prosecution costs will be recovered in the normal way if the prosecution succeeds and prosecution Costs are awarded by the Court.

A 'material breach' occurs where, in the opinion of the HSE inspector, there is or has been a breach of health and safety law, and in those circumstances, the HSE must first issue notice in writing of that opinion to the duty holder. The means of notification will include, but is not limited to improvement or prohibition notices, clearly stating which contraventions are considered to be material breaches. 

The FFI covers the HSE’s reasonable costs during its regulatory work in relation to a material breach and includes work undertaken in identifying that breach up until their intervention is concluded or a prosecution commenced. The fee rate is intended to be subject to review but is currently set at £124 per hour (except where third party experts/HSE laboratories are involved where the actual cost of work will be recovered).

Invoices will be sent to duty holders every two months, payable within 30 days, and any debts to the HSE may be recovered through the Civil Court. No VAT will be charged on the invoices. 


The introduction of FFI means that companies and organisations will need to consider carefully the potential impact of FFI and thereby establish improved dialogue with the HSE with the aim of satisfying legal compliance and duty requirements. In the event that the material breach is identified, they will need to agree to and carry out as quickly as possible the required remedial steps to rectify the material breach contravention of relevant duty identified in order to avoid considerable FFI costs that may be claimed by the HSE.


An invoice can be formally disputed either via review by independent HSE senior management or a panel of HSE staff and an independent representative, but a fee is payable for handling disputes. As part of the appeals process for FFI there will be a three stage appeals process. a "query", a “stage one” appeal and a “stage two” appeal. An independent panel will review stage two appeals. This will consist of two senior managers and one independent panel member who could be one appointed from Industry, Safety Professional Bodies, Trade Unions. Again it will be charged at £124 per hour. The HSE are looking to recruit a pool of non-HSE independent panel members to join this board from across industry and the trade unions. Panel members will be involved, depending on their experience, in a range of cases. HSE will select panel members based on their relevant experience, skills and attributes.


Yours Sincerely

Dave Joyce

National Health, Safety & Environment Officer

Attachments:-

FFI - HSE48 'What You Need To Know'

FFI - HSE Inspectors Guide

FFI - Croners Fact Sheet

FFI - FAQs
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Fee for intervention

What you need to know

Fee for intervention

What you nead to know

This is a web-friendly version
of leaflet HSE48, published
10/12

If you are breaking health and safety laws, HSE may recover its costs from
you by charging a fee for the time and effort it spends on helping you to put
the matter right, investigating and taking enforcement action.

What is fee for intervention (FFI)?

HSE’s inspectors inspect work activities and investigate incidents and complaints.
If, when visiting your business, they see material breaches of the law, you will have
to pay a fee. The fee is based on the amount of time that the inspector has had to
spend identifying the breach, helping you to put it right, investigating and taking
enforcement action.

Why is FFI being introduced?

HSE and the government believe it is right that businesses that break health and
safety laws should pay for HSE'’s time in putting matters right, investigating and
taking enforcement action. Before FFI was introduced, this was paid for from the
public purse.

FFI will also encourage businesses to comply in the first place or put matters right
quickly when they don’t. It will also discourage businesses who think that they can
undercut their competitors by not complying with the law and putting people at risk.
Will FFI apply to me?

If you comply with the law you won’t pay a fee.

FFI only applies to work carried out by HSE'’s inspectors so if your business is
inspected for health and safety by another regulator, such as local authority
environmental health officers, it will not apply.

FFI will apply to all businesses and organisations inspected by HSE, except for:

m self-employed people who don’t put people at risk by their work;

m those who are already paying fees to HSE for the work through other

arrangements; and
m those who deliberately work with certain biological agents.
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What is a material breach?

A material breach is where you have broken a health and safety law and the
inspector judges this is serious enough for them to notify you in writing. This will
either be a notification of contravention, an improvement or prohibition notice, or
a prosecution.

Before deciding to notify you in writing, the inspector must apply the principles of
HSE’s Enforcement Policy Statement (www.hse.gov.uk/pubns/hse41.pdf) and
Enforcement Management Model (www.hse.gov.uk/enforce/emm.pdf) to ensure
their decision on the level of enforcement action is proportionate to the
circumstances they see.

Examples of material breaches include: not providing guards or effective safety
devices to prevent access to dangerous parts of machinery; or materials containing
asbestos in a poor or damaged condition resulting in the potential to release
asbestos fibres.

The inspector’s written notification will make it clear which contraventions are
material breaches where a fee is payable.

How much might it cost me?

The inspector will record the time they have spent identifying the material breach,
helping you to put it right, investigating and taking enforcement action.

This will include time spent:

B carrying out visits (including all the time on site during which the material breach
was identified);

m writing notifications of contravention, improvement or prohibition notices, and
reports;

m taking statements; and

B getting specialist support for complex issues.

This total amount of time will be multiplied by the FFI hourly rate to give you the
amount you must pay. For the current FFI hourly rate, visit www.hse.gov.uk/fee-for-
intervention/index.htm.

How do | pay?

HSE will send out invoices generally every two months and you will have 30 days to
pay. Details about how to pay will be included on the invoice.
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How do | raise a query or dispute about the invoice?
If you have a question about an invoice, contact:

The FFl Team

Health and Safety Executive
Building 6

Redgrave Court

Bootle L20 7HS

Telephone: 0300 0033 190
Email: feeforintervention@hse.gsi.gov.uk
Have your invoice number ready.

If you disagree with the invoice, for example because you think that you were not in
material breach of the law or the amount of time the fee is charged for is not
correct, you can query the invoice within 21 days of the invoice date. If you
disagree with HSE’s reply to your query, you can raise a dispute. You will need to
put down in writing why you disagree and send it to the address above within 21
days of the date of HSE’s response to your query.

We will consider your dispute and write back to you with the outcome.

If you are not satisfied with this response, you can write again setting out your
reasons. A panel of HSE staff and an independent representative will consider your
dispute and HSE will write back to you with the outcome.

You will have to pay for HSE's time spent handling your dispute. The amount to be
paid will be the time taken to resolve your dispute multiplied by the FFI hourly rate
(see www.hse.gov.uk/fee-for-intervention/index.htm). If your dispute is upheld, HSE
will refund invoices or part invoices you have paid related to your upheld dispute,
and you will not be charged a fee for handling the dispute.

Is it different if | want to appeal an improvement or prohibition
notice?

Yes. The existing arrangements for making an appeal against an improvement or
prohibition notice have not changed. Information on how to appeal an improvement
or prohibition notice will be provided by the inspector when the notice is served.
These appeals will still be heard by an employment tribunal. The appeal form
(ETS19) included in the leaflet provided by the inspector should be sent to the
employment tribunal setting out your grounds for appeal.

Concerns about invoices related to improvement and prohibition notices should be

referred to the address provided overleaf, and should not be sent to the
employment tribunal.
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Where can | get further information?

HSE’s Guidance on the application of fee for intervention HSE47 gives more
detailed information about how FFl will work, what a material breach is, how
inspectors make decisions about what action they will take when a business is
breaking the law, and how queries and disputes are handled. This is available at
www.hse.gov.uk/fee-for-intervention/index.htm. The guidance is also available to
purchase in print from www.hse.gov.uk/pubns/hse47.htm.

Further information
For information about the specific requirements of a written notification from HSE,

contact the HSE inspector who sent it. Their contact details will be provided with
the notification.

For information about health and safety, or to report inconsistencies or inaccuracies
in this guidance, visit www.hse.gov.uk/. You can view HSE guidance online

and order priced publications from the website. HSE priced publications are also
available from bookshops.

This guidance complies with the eight golden rules of good guidance
(see www.bis.gov.uk/files/file53268.pdf).

This leaflet is available online at www.hse.gov.uk/pubns/hse48.pdf.

© Crown copyright If you wish to reuse this information visit www.hse.gov.uk/
copyright.htm for details. First published 10/12.
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Summary

This guidance provides supplementary guidance for inspectors, to the
Guidance on the application of fee for intervention (HSE 47)
www.hse.gov.uk/pubns/hse47.htm. The Guidance on the application of fee for
intervention must be read before this guidance.

Section 1: Introduction

About this Section
1. This Section sets out a brief overview and background.

Background

2. Under the Health and Safety (Fees) Regulations 2012 (the Fees
Regulations) www.legislation.gov.uk/uksi/2012/1652/contents/made, from
1 October 2012, HSE and its employees have a non-discretionary legal
duty to recover the costs of performing the functions conferred on HSE by
the relevant statutory provisions in consequence of a material breach of
health and safety law. Staff must therefore recover the costs of regulatory
activity, as described in the Guidance on the application of fee for
intervention (HSE 47) www.hse.gov.uk/pubns/hse47.htm, and in this
guidance, when a material breach has been identified by an inspector.

3. ltis vital that the integrity of HSE’s interventions and regulatory decisions
are maintained. In reaching their opinion, inspectors must continue to
apply the Operational Procedure
www.hse.gov.uk/foi/internalops/og/ogprocedures/index.htm relating to
Enforcement Decisions. Staff making enforcement decisions must
understand and apply HSE’s Enforcement Policy Statement (EPS)
www.hse.gov.uk/pubns/hse41.pdf and Enforcement Management Model
(EMM) www.hse.gov.uk/enforce/emm.pdf.

4. It is important that inspectors continue to progress and conclude their
interventions in a timely way, which is appropriate to the issues and
breaches under consideration. For investigations, this includes following
reasonable lines of enquiry, appropriate to the circumstances. The
arrangements for progressing, managing, monitoring and reviewing
inspection, investigation and enforcement work should continue to be
applied and recorded clearly.





Section 2: How does FFI Work?

About this Section

5.

6.

This section supplements HSE 47 Guidance on the application of fee for
intervention www.hse.gov.uk/pubns/hse47.htm, which should be read first.
It contains additional information about:

e whose time is cost-recoverable under FFlI;
e what activities will HSE not apply the FFI hourly rate to;

e application of FFI to material breaches involving multiple
dutyholders;

e application of FFI to the work of specialists;
¢ Notification of Contravention;

e unpaid invoices, queries and disputes;

¢ repayment of FFI costs to dutyholders; and
e application of FFI to common situations.

Links to further information are provided on use of the Notification of
Contravention forms and letters, engaging specialists, multi-dutyholder
situations, queries and disputes.

Whose time is cost recoverable under FFI?

7.

Operational inspectors in all operational Directorates, OPSTD and
Construction Sector inspectors in Bands 2 to 4 will recover costs at the
FFI hourly rate www.hse.gov.uk/fee-for-intervention/index.htm, where a
material breach has been identified and/or dealt with by them, and where
they have contributed to the regulatory activity. This includes specialist
inspectors, who take a lead role in an intervention, and/or who provide
assistance to the lead inspector.

. OPSTD, and Construction Sector inspectors in Bands 2 to 4 will

recover costs at the FFI hourly rate when providing assistance to
operational inspectors in relation to a material breach, (eg expert opinion,
or advice to assist with regulatory decision making).

The actual costs of any assistance provided by HSL or external service
providers in relation to specific dutyholders will be recovered by HSE
from the relevant dutyholder. The section on ‘Application of FFI to the
work of specialists’ below provides more information.

Note: This guidance does not apply to the use of specialist assistance
provided by Gas Safe Register, because HSE incurs no cost for
those services.

10. All inspector staff, B1s and Heads of Division will recover the costs of

time they spend on dispute resolution work related to FFI, where the
dispute is not upheld in favour of the dutyholder.





What activities will HSE not apply the FFI hourly rate to?

11.1In addition to the exemptions to FFI set out in the Guidance on the
application of fee for intervention (HSE 47)
www.hse.gov.uk/pubns/hse47.htm, the costs of carrying out the following
work should not be recovered under FFI. This is because those costs are
already included in the hourly rate or are not recoverable:

a. Time spent solely in preparation for, and attendance at, Coroners’
Inquests and Fatal Accident Inquiries (FAI). This includes preparing
a report for the Coroner/FAl, case reviews with the Coroner for the
purposes of the Inquest, attending and giving evidence.

b. Time spent preparing for an initial visit before a material breach has
been identified. Note: The costs of time spent on preparation
related to material breaches in advance of subsequent visits should
be recovered. This includes specialist time where the work is in
relation to a material breach that has already been identified by an
inspector.

c. Time spent in the office dealing with advisory matters (eg advice
provided following an intervention), or matters covered by law that
is not a relevant statutory provision (RSP).

Note: At visits where a material breach has been identified, time
spent dealing with non-RSP matters should be deducted
from the overall visit time (eg time spent regulating ELCI
matters).

d. At joint visits, staff accompanying the inspector who is undertaking
regulatory activity should not recover the costs of their time where:

i. their presence is for training purposes;

ii. their presence is for staff management purposes;
iii. they do not contribute to the regulation of material breaches;
iv. their presence is for personal safety reasons; or

v. they are not in one of the groups that the FFI hourly rate
applies to (paras 8 to 11).

Note: If two or more HSE staff attend a visit, the purpose and role
of each should be explained to the dutyholder, along with
confirmation of whether the costs will be recovered for their
time if a material breach is found or being dealt with. If roles
change during the visit and the accompanying inspector
takes on a regulatory role, then the costs of that time are
recoverable under FFl and this should be explained to the
dutyholder at the time.

e. Travel time to and from site.

f. Specialist or other support provided to Local Authority heath and
safety regulators.





g. Any HSE work relating to Local Authority enforced dutyholders,
whether using flexible warrants or not. Similarly, the costs of work
done by Local Authority health and safety officers at HSE enforced
dutyholders, whether using flexible warrants or not.

h. Support for other health and safety regulators, such as Office of the
Rail Regulator or the Police, where HSE is not in a regulatory role
in its own right.

i. Management time spent by operational Bands 0 to 2 including the
time spent on reviewing letters, investigations and considering
prosecutions.

Note: FFI applies to the time spent by the investigating inspector on
investigation reviews.

j.  Time spent by Band 0 and Band 1 operational inspectors in relation
to regulating material breaches.

k. The work of Legal Adviser's Office (LAO) staff, HSE Legal and
Enforcement advisors such as FOD Legal and Enforcement Unit,
solicitor agents or Counsel in providing legal advice in relation to
material breaches, which may be recovered in the prosecution
costs.

|.  The work of administrative and complaints handling staff.

m. The work of Band 5 Visiting Officers and Regulatory Compliance
Officers.

Application of FFI to material breaches involving multiple

dutyholders

12.When dealing with multiple dutyholders, the time spent regulating each
dutyholder must be recorded. How the time is assigned will depend on
which dutyholders are being regulated.

13.In the simplest situation, if you speak with dutyholder 1 to establish
whether they are contravening the law, you should record time against
dutyholder 1. If they are in material breach, then this time will be cost-
recoverable. However, some of the time spent with dutyholder 1 might
also provide evidence that dutyholder 2 is in material breach. If so, the
time spent must be split into the time spent regulating dutyholder 1, and
the time spent regulating dutyholder 2. If dutyholder 2 is in material breach
then this time will also be cost recoverable from dutyholder 2.

Note: The principle to apply at all times, is to record time spent with the
dutyholder being regulated.

14.The Multi-dutyholder guidance www.hse.gov.uk/fee-for-intervention/multi-
dutyholder-guidance.pdf contains further examples and case studies
about how this principle is applied in practice.






Application of FFI to the work of specialists

15.The term ‘specialists’ includes all specialist inspectors, technical and
scientific support in FOD, HID, CSEAD, ONR, HSL or external specialist
service providers.

16.The principles set out in this section should be applied to assistance
provided by other staff, such as OPSTD and Construction sector staff
whose work is cost recoverable using the FFI hourly rate, to ensure all
costs reasonably incurred are recovered. In these cases, the lead
Inspector should record the assistance requested and provided in the
relevant COIN case or service order note.

17. Typically specialist inspectors work in support of a lead inspector, however
in situations where a specialist inspector is the lead inspector, they should
carry out the relevant lead inspector responsibilities.

18. Specialist assistance should always be used where it is needed to inform
the regulatory decision, to take enforcement action, or to advise the
inspector on how the material breach can be remedied. The costs of work
for these purposes should be recovered under FFI.

19.Where the inspector is able to resolve the material breach or take
enforcement action without specialist assistance, but the dutyholder wants
or needs specialist advice, it should be made clear to the dutyholder that
they are free to select and pay for their own specialist assistance. Where
relevant, the dutyholder can be referred to the Occupational Safety and
Health Consultants Register (OSHCR) or other similar body for the
relevant specialism.

20.The extent and nature of specialist assistance must be clearly identified
and managed by the lead inspector and their B2, to ensure it is properly
targeted to the material breach and regulatory need; and that dutyholders
are not subjected to unreasonable costs beyond the agreed scope.

21.In all cases, the lead inspector should continue to play a central and
coordinating role in liaising with the specialist inspector, HSL or external
service provider. In most cases (except those described in paragraphs 22
and 23) the lead inspector will liaise with HSL or an external provider via
the specialist inspector. In particular, it is important that the following key
areas are met:

a. A clear specification of the scope and objectives for specialist
involvement should be agreed by the lead inspector’s Band 2
and provided at the outset. This should be recorded on the
COIN service order for the specialist request. Where HSL
involvement is needed, the scope and objectives should be
provided to HSL by the specialist inspector using the HSE
Request for HSL Reactive Support Form. If the objectives
change, a clear revision to the specification must be agreed,
provided and recorded as described.





. The lead inspector should provide positive confirmation to the
specialist inspector, HSL or external provider that their
assistance is needed in relation to a material breach, or ‘not yet
known’. The lead inspector should also clarify to specialists, the
elements of the work that are not cost recoverable. Any changes
to this as the work progresses should be confirmed with the
specialist inspector, HSL or external provider.

. The COIN case or service order number for all relevant

dutyholder(s) from whom costs should be recovered, should be
provided to the specialist inspector, HSL or external provider as
soon as possible, to enable prompt and accurate recording of
time. The lead inspector should keep the specialist inspector,
HSL or external provider up to date with COIN numbers for
relevant dutyholders, where this changes during the
intervention. Providing the COIN details to HSL and external
providers is particularly important because it is necessary to
ensure their cost recovery details can be matched to the
appropriate HSE cost recovery details by the central FFI team
and sent to the dutyholder in a single invoice.

. Agreement should be reached on the time recorded for any
activity and which dutyholder it applies to, where more than one
person is involved (e.g. at visits, telephone calls etc).

. The lead inspector should confirm to HSL and other specialists
involved when the work is completed and therefore no further
costs should be recovered under FFIl. This includes for
prosecutions, confirming the date that the Information was laid
or a report was submitted to the Procurator Fiscal for a
prosecution decision. The new COIN Prosecution case number
should be provided, so that the specialists can allocate their
costs to HSE appropriately.

The name of the lead inspector and their Directorate should be
provided to HSL, or external provider at the outset.

. Where the work relates to a Local Authority enforced dutyholder
(ie it is not cost recoverable), HSL or the external provider
should be provided with the name of the Local Authority. This
enables them to distinguish between cost recoverable and non-
cost recoverable work and therefore provide appropriate
information to the central FFI team.

. The day-to-day delivery of the work should be monitored and
reviewed by the specialist inspector as the work continues, to
ensure it is progressing to scope, time, and costs. The scope
should set out the key milestones and the frequency of
monitoring against those milestones. Any concerns about
progress should be raised with the lead B3 (and B2 where
needed). The reviews should be recorded in the Specialist
Request Service Order on COIN. The operational B2 and B3
should review the specialist work in relation to the overall
investigation as part of the regular investigation reviews, and





ensure that the correct time is being allocated to the appropriate
dutyholders and site addresses. The results should be recorded
in the investigation tracking record on COIN.

22.The five services that the lead inspector may directly request support from
HSL for are: (a) requests for visual presentation services; (b) support from
HSL field scientists based in field offices or direct from HSL (eg for
sampling); (c) requests for work from pedestrian safety unit; (d) misfires in
quarries or (e) gas safety. In such cases, the lead inspector must inform
HSL, or the field scientist, whether this assistance is needed in relation to
a material breach, or ‘not yet known’. The relevant COIN case or service
order numbers and dutyholder details should be provided with clarification
of the elements of the work that are not cost recoverable. The actions in
paragraph 21 should be taken where relevant.

23.Where telephone advice is sought to assist the lead inspector to
determine if there is a material breach, and if the time spent on this takes
6 minutes or more, this is cost recoverable if there is a material breach.
The costs including the work recording time should be recovered by both
the lead inspector and specialist (including HSL staff if such advice has
been sought from them). The specialist will require the relevant COIN
Case number and dutyholder(s) details.

Notification of Contravention (NoC)

24.Where a dutyholder is in contravention of the law for which costs can be
recovered, FFl is only payable once written notification of the inspector’s
opinion is provided to the dutyholder, ie it is confirmed as a material
breach. The written notification must include the following information:

a. The law that the Inspector’s opinion relates to;
b. The reasons for their opinion; and
c. Noaotification that a fee is payable to HSE.

25.The templates for Notification of Contravention include this required
information. There are three types of Notification of Contravention to
provide written notification to a dutyholder. These are:

a. Notification of Contravention Form for site use (NoC71 10.12
and NoC1a 10.12) — the replacement for the instant visit report;

b. Notification of Contravention Form for standalone
Enforcement Notices issued on site (NoC EN 10.12) — when
no covering letter is issued; and

c. Notification of Contravention letter containing template
paragraphs for written notifications issued from the office.

26. There will be instances when a contravention is not yet established and/or
it is not clear who is in contravention of the law. In these cases, the
template letter (FFI ongoing engs) notifying dutyholders that enquiries are





continuing which may result in the identification of a material breach for
which HSE will recover its costs should be sent to the dutyholder. The
need for a this letter must be considered at each management review of
the investigation and should be sent as soon as practicable to avoid
undue delay in putting a dutyholder “on notice” that costs may be
recovered. The Notification of Contravention letter should be sent when it
has been decided who is in contravention and for what breach of the law.
This may be several weeks (or months) after the start of the investigation.

Information on unpaid invoices, queries and disputes

27.1f invoices have not been paid within the required timescales, the

‘Outstanding Invoices’ marker will be ticked on both the Company and Site
primary page in COIN. The dates of the outstanding invoices will also be
temporarily shown in the site overview, so that staff are aware of the
situation. Once the invoice has been paid, the information will be removed
from COIN. Queries and disputes will be recorded on a service order
against the relevant site on COIN. If an invoice is disputed, the ‘Disputed
Invoice’ marker will be ticked on both the Company and Site primary page
in COIN.

28.The only purpose of providing this information is to ensure that staff are

fully informed of relevant information that may affect the dutyholder's
response to an intervention, and use the information to tailor their
approach to interactions with the dutyholder as appropriate. Inspectors
should look at the information on COIN before visits, especially revisits, so
they are aware of any potential issues before making a visit. If staff have
any concerns they should discuss them with their manager before visiting.

29. Further information on queries and disputes can be found at

www.hse.gov.uk/fee-for-intervention/queries-and-disputes.pdf. However,
staff should not enter into any discussion with dutyholders about unpaid
invoices, queries or disputes, and should not raise this at visits or in
discussions with dutyholders. Dutyholders wishing to discuss these issues
should be referred to the central FFI team via the contact details in the
HSE leaflet FFI: What you need to know (HSE 48)
www.hse.gov.uk/pubns/hse48.pdf.

Repayment of FFI costs to dutyholders

30.Under FFI, any fees paid in error will be repaid. In addition, where HSE

31.

brings a prosecution, but there is no conviction, or where one or more
Improvement or Prohibition Notices are cancelled by an Employment
Tribunal, it will repay any fee paid which wholly and exclusively relates to
the offence for which there has been no conviction, or for which the Notice
has been cancelled.

Inspectors should email the central FFI Team at FFlhelp@hse.gsi.gov.uk
to inform them that an enforcement Notice has been appealed or a not
guilty plea has been entered. This will enable the central FFI team to
pause the debt recovery processes in relation to these cases until the






appeal or prosecution is concluded. On conclusion of the appeal or
prosecution, inspectors should email the central FFI Team to inform them
of the outcome so that they can amend the invoice or re-start the debt
recovery process.

Application of FFl to common situations

32.Appendix 1 of this guidance provides some examples of common
situations, describing how FFI applies. It takes account of the legal
boundaries set by the Fees Regulations. The principles in Appendix 1 can
be applied to other similar situations.

Section 3: Work recording

About this Section

33.This section provides a summary of key points about recording of FFI work on
COIN. Further detail is contained in the existing COIN guidance and the COIN
guidance for recording FFI work. It contains information about:
e principles of recording FFI work on COIN;
e where material breach or the dutyholder is not clear;
e how specialists record FFI work on COIN; and

e recording interventions at transient sites on COIN.

Principles of recording FFl work on COIN

34. Staff should record their work in accordance with the relevant guidance.

35.FFI work must only be assigned to the FFI Business Unit (FFI01) on COIN once
the inspector is sure that:

a. the work is cost recoverable;
b. the work has been assigned to the correct dutyholder;

c. a decision has been reached on which dutyholder is in material breach —
in some cases this will be at the conclusion of an investigation;

d. the dutyholder has been notified in writing that they are in material breach
and the required information provided to them. The template Notifications
of Contravention provide the required information as set out in paragraph
16 of the Guidance on the application of FFI
www.hse.gov.uk/pubns/hse47.htm.

36.To ensure that the correct dutyholder is invoiced for the appropriate costs, it is
essential that inspectors accurately allocate their time against the dutyholders
that are in material breach.

37.1t is important that staff record their work in a timely and accurate way to enable
HSE to provide a fair and efficient invoicing process for dutyholders, to recover
costs in a timely way, and to minimise the potential for queries and disputes





about invoices. This is because information from COIN timesheets and the
customer/site records are transferred to Report 40, which is sent directly to the
dutyholder with the invoice. An example of a Report 40 can be found at appendix
2. In particular, when recording cost recoverable time, staff must:

a. ensure the Notification of Contravention has been sent to the dutyholder
before any time is recorded on COIN as cost recoverable;

b. ensure the dutyholder’'s customer and site details are correct on COIN
before any cost recoverable time is recorded (ie correct legal entity name
and address, correct site address). If not, the appropriate changes should
be made via staff with ‘Org Admin’ status;

c. clock through to the timesheet from the COIN Case or Service Order
relevant to the dutyholder in material breach. This will automatically
populate the timesheet with much of the information that is required to
raise an invoice from the Case/Service Order and minimises the likelihood
of errors on invoices/report 40. Guidance on clocking through for cost
recovery purposes can be found in the COIN guidance for FFI work. Once
inspectors have clocked through from a Case or Service Order, a timeline
will be created on their timesheet. If in the same week more time is
recorded against the same dutyholder for the same Activity and work
context, this time should be added directly to the existing timeline (ie you
should not clock through again in the same week). The time can be added
under the hours tab to the correct timeline and the invoice comments
updated accordingly;

d. record cost recoverable time accurately in 6 minute units against the
relevant dutyholder record. Where the time spent is less than 6 minutes,
the costs should not be recovered. Where the time spent is 6 minutes or
more, the time should be rounded down (eg 16 minutes rounded down to
12 minutes). Time should be recorded to one decimal place. Appendix 3
provides a quick reference guide, decimalising 6 minute units;

e. complete the ‘Invoice Comments’ field at the end of the time line on the
timesheet. This information is transferred to Report 40 (along with other
information from the timesheet) and is sent to the dutyholder with the
invoice. The ‘invoice comments’ field is a mandatory field when the FFI01
business unit is selected. It is imperative that comments are accurate and
provide enough information for dutyholders to understand what the fee
covers;

f. submit completed timesheets within the relevant Directorate timescales (ie
in FOD/CSEAD/OPSTD within 10 working days of the date that the work
was done, and in HID/ONR within 5 working days). Cost recoverable time
on timesheets that have not been submitted cannot be identified by COIN
and will result in the invoice not being sent to the dutyholder.

Where material breach or the dutyholder is not clear

38. Whenever possible, the time spent regulating each dutyholder should be
recorded from the outset, against the appropriate COIN Case for each of the
dutyholders involved. There will however be instances where at the time of
submitting the timesheet, the inspector is uncertain which dutyholder is
responsible for the material breach, or when an inspector suspects a breach but
does not have sufficient evidence to demonstrate that a particular dutyholder is in





material breach. In these circumstances where multiple duty holders are involved
or may be involved the inspector could create a Master Case for the intervention
and record their time against this Case as non-cost recoverable (using the
relevant Business Unit - FODO1 for FOD, HIDAC for HID, and CSE04 or CSE05
for CSEAD) and submit the timesheet within the 10/5 day period. This will ensure
that an invoice will be generated for all other cost recoverable work on the
timesheet except the dutyholder for which the inspector is uncertain. If only one
dutyholder is or will ever be involved the Case/Service Order that you are
working on in effect becomes the Master Case so there is no need to create a
separate Master Case, you can record time as as non-cost recoverable (using
the relevant Business Unit - FODO1 for FOD, HIDAC for HID, and CSE04 or
CSEQ5 for CSEAD) against the single case /service order and submit the
timesheet.

39.To allow inspectors to subdivide the work recorded against the Master Case to
the correct dutyholder if a material breach is subsequently identified, it is
important that inspectors create appropriate Cases for each dutyholder involved
in the intervention and link these Cases to the Master Case. The existing COIN
guidance provides detailed guidance for recording information about such multi-
dutyholder/multi-site interventions. It is vital that accurate time and invoice
comments are recorded in these cases in the event that the work subsequently
becomes cost recoverable.

40.0nce the inspector identifies a material breach or dutyholder, the time spent in
identifying and regulating the material breach becomes cost recoverable. In
these cases, inspectors should contact DISHelp who will arrange for all the
timelines relating to the Master Case to be collated in a spreadsheet which will
be emailed to the inspector. The inspector should then review the time that has
been recorded to decide whether it is cost recoverable and which dutyholders it
should be assigned to. This includes any relevant time spent by specialists, and
the inspector should discuss the reallocation of timelines with the relevant
specialists as it is the lead inspector who should request and amend the
spreadsheet. Once the assignment of time has been completed, the spreadsheet
should be emailed to DISHelp, who will arrange for the necessary amendments
to be made in COIN. This will allow an invoice to be generated only for that
dutyholder. Other dutyholders on the same time sheet who have already been
invoiced, will not receive another invoice. The time spent reviewing and re-
recording time in these cases is not cost recoverable under FFI.

How specialists and sector inspectors should record FFl work on COIN

41.Specialists and sector inspectors should not record time on COIN as FFIO1 (ie
cost recoverable) until the lead inspector has confirmed that the dutyholder has
been notified that they are in material breach. The specialist inspector should
liaise with the lead inspector to determine which dutyholder(s) are in material
breach and which dutyholder COIN records their time should be assigned to.
Specialists should not record cost recoverable time against a Specialist
Request Service Order. Where the inspector is unable to determine which
dutyholder is in breach, the specialist should record their time on the Master
Case as described in paragraphs 38 to 40.





Recording interventions at transient sites on COIN

42.When recording interventions at transient sites, the existing guidance should be
followed. Site records should not be created for transient locations. Instead,
interventions at transient locations should be recorded against the dutyholder’'s
Head Office/HQ Site record, and the details of the location where the intervention
took place should be recorded in the Incident Location/ Local Authority section of
the Case/Service Order. When recording time against a Case or Service Order
assigned for work done at a transient site, inspectors must enter the site address
in the ‘Invoice Comments* field so that the dutyholder is clear which of their sites
the intervention comments relate to. These arrangements reflect the existing

COIN guidance for

Appendices

recording IRF

Construction

Service  Orders.

Appendix 1: The application of FFlI to common situations

Examples — when and when not to recover costs

Inspections

1. Single dutyholder inspection

No serious concerns,
minor issues with risk
assessments and a
member of staff not
wearing PPE

Inspector would normally give verbal
advice therefore FFI does not apply

2. Single dutyholder inspection

Material breach found
(e.g. serious guarding
issues, poor control of
hazardous substances,
no evidence of effective
management)

Inspector would normally serve
Enforcement Notices + Notification of
Contravention and consider proactive
prosecution. All work, including follow-
up and any investigation time (on
proactive PR) is cost recoverable. This
includes time associated with the
material breach at any follow up visit.
Cost recovery stops when the
regulatory activity stops, not when the
material breach is rectified.

3. Any inspection or investigation
involving a partnership

Material breach found

All work will be cost recoverable. The
time for the intervention will be recorded
against the partnership (rather than
individual partners). Any enforcement
activity against individual partners (in
England and Wales) will be recorded in
line with existing guidance.

4. Single site inspection with
multiple dutyholders such as a
construction site

For some dutyholders
no material breaches
identified, but for others
material breaches are
identified. The issue of
control of contractors by
Principal Contractor is
relevant.

See the guidance on FFI application to
multi-dutyholder interventions
http://www.hse.gov.uk/fee-for-
intervention/multi-dutyholder-

gquidance.pdf

5. Multi-site inspection of large
dutyholder

Some sites no problems
found, at other sites
material breaches
found.

The costs can only be recovered where
there are referable material breaches;
therefore site time at the site(s) where
material breaches are found and all
office time spent drafting reports, any
notices and follow-up work is cost






recoverable. Preparation time for follow-
up work where there are material
breaches is cost recoverable.

Site time where no material breaches
are found is not cost recoverable.
Office based planning time before the
visits begin is not cost recoverable, nor
is the office time related to sites where
no material breach was found.

Where interventions consist of a head
office visit (for example to assess
management systems) and site visits
(for example to test the implementation
of management risk control systems in
practice), HO and site visits should be
treated as separate elements for cost
recovery purposes. However, where it
is demonstrated that material breaches
at a particular site constitute a
systematic material breach across the
organisation, rather than an isolated
site based failing, and the work at the
head office visit contributed to that
decision on material breach, FFIl also
applies to the head office visit.

6. Any inspection or investigation
where the material breach has
been rectified before the inspector
leaves site or sends the
Notification of Contravention

Because there has been a material
breach (ie a breach that is serious
enough to warrant written confirmation
by the inspector) the Notification of
Contravention should still be sent, and
the costs recovered. In many cases the
Notification of Contravention will also
seek confirmation of the management
actions taken to prevent a recurrence of
the material breach. If that has already
been confirmed, the Notification of
Contravention should confirm that there
was a material breach and a fee has
been incurred for the regulatory work
done.

7.Inspections or investigations
where the domestic client may be
in material breach

As with all considerations as to whether
FFI applies, the appropriate
enforcement decision should be made
first, and FFI flows from that. The
enforcement decision maker may wish
to consider that a domestic client (eg a
householder) who manages their own
project (eg by directly employing
different contractors to do different parts
of the work), and controls the way the
work is done, may be subject to a duty
under Regulation 25(2) of CDM. The
duty is for the individual to comply with
the requirements of CDM Part 4, insofar
as they relate to matters within their
control. Whether such a person
‘controls the way in which construction
work is carried out by a person at work’
for the purpose of CDM regulation
25(2). remains a question of fact in
every case, but requires more






substantial involvement on their part
than simply letting workers in. A
householder would have to take
significant and positive steps to become
involved before they will be considered
to be in control of construction work.
Such cases should be discussed with
the lead B2 inspector and sector where
needed.

Investigations

8. Investigation of a reportable
injury to a self-employed
dutyholder

Material breach found —
but only the individual
injured was/is at risk

Not cost recoverable work — FFI does
not apply to self employed people who
are only putting themselves at risk.

9. Investigation of a reportable
injury to a self employed
dutyholder or a member of the
public caused by the
actions/inactions of a self-
employed person

Material breach found —
others at risk (this could
be other people at work
— but not employed by
the dutyholder or
members of the public
(eg a fairground ride)

Time spent is cost recoverable.

10. Investigation involving single
dutyholder

Evidence that the
incident resulted from a
one-off act or omission
by the IP, and the
dutyholder had done all
that was reasonable to
manage the risk. Other
unrelated material
breaches found which
require an IN.

Time spent on investigation is not cost
recoverable, as HSE cannot recover
costs from individuals acting in their
capacity as an employee. Time spent
dealing with the other material
breaches, including the IN, is cost
recoverable.

11. Investigation involving single
dutyholder

At a single visit, the
investigation shows
there was a material
breach by the
dutyholder. All actions
to prevent a recurrence
had been taken, and it
becomes clear early on
that a prosecution is not
appropriate — either
evidentially or on the
grounds of public
interest. There were no
matters arising from the
associated inspection.

Time spent on the whole visit
(investigation and inspection) and the
confirmatory written notification (which
applying EMM principles indicated
should be sent) will be cost
recoverable. This is because at the time
of the incident, the dutyholder was in
material breach.

If a material breach found during the
inspection requires follow up work, the
costs for the follow-up work are also
recoverable.

12. Investigation involving single
dutyholder

Material breach
identified which leads to
prosecution and poor
standards found during
associated inspection
which require several
visits to rectify

All time spent investigating (until
Information laid, or in Scotland
submission to COPFS for a prosecution
decision), and all inspection + office
time is cost recoverable.

13. Investigation of a single
incident at a multi-site dutyholder
where several sites are visited to
decide on custom and practice for
evidential reasons

Some sites found with
similar material
breaches, whereas this
was not the case at
other sites — but
evidence suggests
management failings

The reason and purpose for visiting
other sites needs clear justification and
a managed process.

Costs can be recovered for each site
where a material breach is identified.
Similarly if the site visits identified a
systematic management failing, which
constituted a material breach, the time
spent at the business’ Head Office
dealing with the material breach is cost






recoverable. See example 5.

14. Joint investigation or
inspection with another Enforcing
Authority at HSE enforced work
places or activities

Including the Police, LA
H&S Inspectors and
other organisations
such as Civil Aviation
Authority [CAA],
Maritime & Coastguard
Agency [MCA] or Care
Quality Commission
[CQC], Office of the Rail
Regulator [ORR],
Environment Agency
[EA], and Scottish
Environment Protection
Agency [SEPA].

HSE inspector site time and office work,
including time spent by HSE briefing
another regulator to collect information
on our behalf, will be cost recoverable
from the dutyholder, where the HSE
inspector identifies a material breach
and regulates in connection with it. The
work carried out by other regulators —
for example, statements taken by the
Police - is not cost recoverable.

15. Investigation of a work related
fatality involving a single
dutyholder

Police keep primacy of
the investigation for
several weeks, but
primacy eventually
passes to HSE and
leads to prosecution.

In Scotland the police
may retain primacy until
the investigation is
complete and both HSE
and police send
coordinated reports.

Joint investigations of fatalities must be
managed in line with Work-related
Deaths Protocol.

In cases of special interest related to
cost recovery, (e.g. multi-fatalities,
dutyholder responsible for death of
relative, etc), the guidance on cases of
special interest outlined in the
investigation procedure should be
followed.

All HSE site time and office work that is
referable to an offence under HSWA or
its RSPs is cost recoverable, (even if it
is of use and referable to an offence for
which the police are investigating e.g.
manslaughter). The work should not be
recorded as cost recoverable until the
inspector is clear as to who is in
material breach.

Time spent solely preparing for and
attending Coroner’s Inquest or Fatal
Accident Inquiry is not cost recoverable.

16. Joint investigation of a work
related fatality where expert
opinion is required while the Police
have primacy

(a) The Police use
internal HSE specialists
or the same specialist
HSE would have used if
the case was HSE led
and the same work is
required for the HSE
investigation — if there is
a cost to HSE for these
specialists.

(b) The Police require
expert evidence that
HSE would not require
in its regulatory role.

(c) The Police require
an external expert when
HSE would normally
use an internal expert.

(a) HSE will recover these costs
because HSE is regulating a material
breach of HSWA or its RSPs. If the
specialist is only instructed to provide
an opinion on matters relevant to
manslaughter, then the costs are not
recoverable.

(b) HSE should not recover costs
incurred by the police for expert
evidence that they require solely for
their investigation (non-HSWA) — even
if, as part of joint working with the
Police, HSE managers agree to part
fund the cost of the expert.

(c) HSE would not recover costs
incurred by the police when HSE would
have used HSE/HSL experts.

(d) Full cost of both experts, up to the






(d) In Scotland, where
necessary to meet the
requirements of the law
of evidence, two
experts are instructed.

point of submission to the COPFS for a
prosecution decision, should be
recovered, if there is a cost to HSE for
the work of these specialists. Any work
by the experts after this in Scotland is
not cost recoverable, because
prosecution costs cannot be recovered
under Scottish law. Unlike in England
and Wales, where any costs incurred
after the Information is laid should be
recovered via an application for costs to
the Court.

17. Dealing with continuing non-
compliance during a joint
investigation where the police
have primacy.

Regulating on-going
health and safety risks
whilst the Police have
primacy

HSE should continue to regulate to
ensure ongoing risks are controlled.
This work will be conducted separately
from the investigation and is cost
recoverable where there are material
breaches.

18. Investigation of a work related
fatality involving several
dutyholders.

As above, but it is not
clear from the outset
which dutyholders have
been responsible for
material breaches

The time spent investigating and
dealing with any ongoing risks will be
cost recoverable. The inspector should
allocate time to each dutyholder in
accordance with the guidance on
multiple dutyholders
www.hse.gov.uk/fee-for-
intervention/multi-dutyholder-
guidance.pdf. The key principle in doing
this should be to recover costs for the
time HSE spends regulating each
dutyholder to the extent that the time is
reasonably attributable to the
dutyholder, (not the seriousness of the
breach). Costs should not be recovered
until responsibilities for material
breaches are clear. All dutyholders
involved should be notified that if the
investigation indicates they are in
material breach, FFI will apply.

19. Dealing with the bereaved, IPs
or other victims during
investigations.

(a) When this involves
writing to the bereaved,
IPs or victims about the
regulatory processes,
taking a victim personal
statement, or explaining
HSE’s regulatory
processes

(b) When this involves
investigating and
gathering evidence from
the bereaved, IPs, or
victims (ie contributing
to the regulatory
process)

(a) This is not cost recoverable under
FFI. The costs of taking victim personal
statements should be recovered in
England and Wales as part of the
prosecution costs.

(b) This is cost recoverable.

20. In Scotland: any investigation
that leads to preparation of a
prosecution report (ie
recommending prosecution)

This includes any time
briefing or obtaining
advice from the
Procurator Fiscal.

Costs should be recovered up to the
point the report is submitted to the
COPEFS for a prosecution decision.
Where interim or update reports are
provided to COPFS during a lengthy
investigation, then cost recovery
continues until submission of the final
report to COPFS for a decision on






prosecution.

Any further work carried out after that
point (eg at the request of the Fiscal)
will not be cost recoverable

21. In Scotland: Investigation re-
opened as a result of new
information emerging from Fatal
Accident Investigation (FAI)

In Scotland,
prosecutions normally
precede any FAI.
Occasionally an FAl is
heard, when there was
insufficient evidence to
support a prosecution
and new lines of
enquiry are identified
during the FAI. The
Fiscal may request HSE
and the police
investigate further.

In cases where the final report
submitted to COPFS was not for
consideration of prosecution, then any
subsequent investigation may attract
FFI where a material breach is
identified. Costs would be recovered
from the time the investigation was re-
opened up the point any subsequent
report is submitted to COPFS for a
decision on prosecution or the
investigation is stopped.

22. Special interest cases:
Inspection or investigation where
material breaches are identified
but HSE special interest cases
policy
www.hse.gov.uk/foi/internalops/og/
ogprocedures/investigation/
specialinterest.htm applies

Prosecution case
approved for evidential
sufficiency is referred to
senior manager for
instruction regarding
public interest

Costs of senior manager involvement
are not recoverable. If the case does
not proceed, but material breaches
were identified, then costs of the
investigation and dealing with material
breaches may be recoverable,
depending on the senior manager
decision.

23. Investigation of domestic gas
safety issues.

This includes work
dealing with domestic
gas installers and
landlords.

Where this work is dealt with by
administrative staff, it is not cost
recoverable.

When work is passed to an inspector
for further investigation, and a material
breach is identified (ie no landlord gas
safety record, or working without being
registered with Gas Safe Register),
then the work is cost recoverable,
unless the investigation proves there
was no material breach. The costs of
any specialist assistance provided to
HSE by Gas Safe Register should not
be recovered, because HSE incurs no
costs for those services.

Where sufficient evidence of a material
breach is available without the need for
a visit, the costs of the inspector’s time
in regulating the material breach are
recoverable (eg using evidence from
Gas Safe Register of ‘at risk’ or
‘immediately dangerous’ work by an
unregistered gas engineer supported by
evidence from the householder; or
evidence of a tenanted property and
landlord where annual safety checks
are not demonstrated to have been
done/evidence of poor maintenance).

Note that time should not be recorded
on COIN as FFI01 until the dutyholder
has been provided with written notice

that they are in material breach.

24. Investigation of complaint

(a) A material breach is

(a) Where there is a material breach,






found and dealt with —
but significant time
spent dealing with the
complainant (aside from
investigation).

(b) Time spent in the
office tracing a
dutyholder to discuss a
complaint — before a
material breach has
been identified

only the time spent by the inspector
investigating to determine whether
there is a material breach and taking
appropriate regulatory action to ensure
the material breach is remedied, plus
any enforcement action, is cost
recoverable. Time spent solely dealing
with complainant or the relationship
between the complainant and
dutyholder is not cost recoverable.

(b) This is not cost recoverable because
no material breach has been identified
at this stage and it is prior to an
intervention beginning.

25. Investigation where a policy
and procedure review takes place.

Policy and procedure review or any
investigations of the actions of HSE will
not be cost recoverable. Investigation
into the incident will be cost recoverable
as described.

Enforcement

26. Serving and checking
compliance with an enforcement
notice where no check visit
required.

PN served on site and
complied with before
inspector leaves site. Or
Notice is complied with
by providing
documentation

As there is no follow-up visit - only the
initial site visit and time spent drafting
and serving Notices will be cost
recoverable. If a dutyholder sends
documentation to an inspector that
demonstrates compliance, the time
spent considering the papers, noting
the compliance on COIN, and drafting
any confirmatory letters will be cost
recoverable.

27. Serving and checking
compliance with an enforcement
notice — further visits required

The work relating to the material
breach, up until the point the inspector
is satisfied the notice has been
complied with, will be cost recoverable
— this includes the time spent carrying
out follow-up visits and checking
progress by telephone and any
confirmatory letters.

28. Serving an enforcement Notice
for work that has not happened yet

This may happen when
existing plans and
arrangements for work
mean it will be done in
an unsafe way,
resulting in a material
breach, and the
material breach has not
happened yet, (eg an
unshored deep
excavation, in which
nobody has yet worked,
but there are no plans
or arrangements to
provide shoring while
people work in the
excavation in the
future).

The appropriate enforcement action
should still be taken, but this is not cost
recoverable under FFI, because the
material breach has not/is not
happening yet.

If there is evidence that a material
breach has happened (eg people have
already worked in an excavation with it
unshored), the work is cost recoverable
under FFI.

29. Appeal against an
enforcement notice

Significant costs
associated with the
appeal — Tribunal

Time spent drafting the enforcement
notice and checking compliance will be
cost recoverable. Costs associated with






upholds the Notice or
the Appeal is
withdrawn.

preparing for, and attending, the
Tribunal are not recoverable under FFI,
and will be recovered (where possible)
through the Tribunal (a similar system
to the process for prosecutions).

30. Appeal against an
enforcement notice

Tribunal upholds the
Appeal or the Notice is
withdrawn

Where a Tribunal cancels a Notice and
a fee, or part of a fee, already paid
relates wholly and exclusively to the
Notice, it will be repaid.

Where multiple Notices are served and
one or more is cancelled, then a
proportionate amount of the total costs
recovered will be repaid.

31. Investigation of a Crown
employer

Crown Notice and / or
Censure takes place

Any inspection or investigation of a
Crown body, where a material breach is
found, will be cost recoverable up until
the point a decision to Censure is
made. This means that Crown Notices
are cost recoverable. Time spent
preparing for, and delivering, the
Censure are not be cost recoverable.

32. Investigation/prosecution
where independent legal oversight
(ILO) is required prior to laying the
Information

ILO is provided either
by LAO, or with LAO’s
agreement, by Counsel
or a solicitor agent

These legal costs are not cost
recoverable under FFI. They may be
recovered through the courts on
conviction.

33. Investigation of material
breach leads to the proposal of a
prosecution

(a) Charges laid, and
the defendant is
acquitted.

(b) Investigation
undertaken to consider
prosecution, but no
prosecution brought.

(a) Where any fee or part of a fee
already paid relates wholly and
exclusively to the offence where there
has been no conviction, it will be repaid.

(b) Appropriate, managed investigations
into material breaches are cost
recoverable. A decision not to
prosecute does not necessarily mean
that a material breach has not occurred.

Internal or external advice is used to decide on material breach (including
sampling, analysis and site photography) [examples 34-41 are examples of costs
‘reasonably incurred’ - generally cases should be considered on their merits.]

34. Inspection or investigation
where the inspector is not clear on
the standards — but clear
published standards exist

Advice sought from
specialist or another
inspector — who refers
to and explains
established standards

Even if the advice confirms or
demonstrates a material breach — the
time spent in discussions with the
‘expert’ is not cost recoverable using
the FFI hourly rate because the FFI
hourly rate includes training, learning
and development activities for staff.

35. Inspection or investigation by
less experienced inspector takes
longer than for more experienced
colleagues.

Advice sought from
specialist or another
inspector — who refers
to and explains
established standards.

As in (34), the time taken seeking
advice will not be cost recoverable, as
the FFI hourly rate includes training,
learning and development activities for
staff.

The actual time taken by the
investigating inspector directly dealing
with a material breach is cost
recoverable.

36. Inspection or investigation —
where required standards are not

Expert advice required
from another inspector

If the advice demonstrates no material
breach, and therefore leads to no






clear and/or guidance is not
available (in EMM terms
interpretive standards)

(general, sector or
specialist) to decide on
appropriate action

further action, then time spent is not
cost recoverable.

If a material breach is identified, and the
advice forms part of a Notification of
Contravention, enforcement Notice or
subsequent prosecution, the time is
cost recoverable.

37. Inspection or investigation
where specialist advice is needed
for evidence to take enforcement
action

For example where
expert opinion is
required.

This work is cost recoverable under
FFI.

38. Preparation by specialists
before a visit.

(a) Where a material
breach has already
been identified

(b) Where a material
breach has not yet been
identified.

(a) This work is cost recoverable

(b) This work is not cost recoverable
until a decision is reached that it is cost
recoverable. If the specialist advice is
used to make the decision that there is
a material breach, the time will be cost
recoverable.

39. Investigation or inspection
where expertise is required from
HSL or an external contract
service provider to provide
evidence for enforcement action.

For example, metallurgy
following a structural
collapse.

Where there is a material breach, the
costs will be recovered at the actual
cost rather than the FFI hourly rate.

40. Visit by a specialist inspector
where their contribution to
identifying or regulating the
material breach is made for a
proportion of the visit, not the
whole visit

For example a process
safety specialist visits
with a general inspector
to provide expertise on
a gas oven to identify or
regulate a material
breach with the oven.
The general inspector is
also regulating other
material breaches such
as machinery guarding
or workplace transport
failings. The specialist
inspector’s work is for a
proportion of the whole
visit, but they remain at
site to assist with the
summary at the end of
the visit.

The time spent by the general inspector
is cost recoverable for the whole visit,
because they are regulating material
breaches. The proportion of time spent
by the specialist inspector for their
contribution to identifying or regulating
the material breach, and their
proportion of the summary at the end of
the visit, is cost recoverable.

41. Material breaches identified
during research work by
HSE/HSL, where those taking part
in the research are volunteers

(a) Where the
researcher is not
accompanied by an
HSE inspector, they
should explain their
concerns about
potential contraventions
that could be material
breaches to the
dutyholder at the time.
This provides an
opportunity for the
dutyholder to resolve
breaches, without
inspector input. The
researcher should raise
their concerns about
potential significant

(a) If a health and safety breach is
referred to an HSE regulatory (site)
inspector by a researcher, and if it has
not been remedied by the time of the a
visit by the inspector, FFI would be
applied as follows:
¢ Where a material breach is
unconnected with the
research, HSE would apply
FFI to the work linked
solely to the material
breach. This would not
include any of the time
surveying the research
issue, nor any time of the
HSE/HSL staff on site who
had no involvement in the






breaches with the
relevant HSE regulatory
(site) inspector.

Researchers are not
HSE inspectors and so
they are not able to
identify material
breaches.

(b) Researchers who
are accompanied by an
HSE inspector.

NB: Regulatory (site)
and Field Specialist
Inspectors should not
accompany researchers
other than in
exceptional
circumstances (such as
a training visit). These
should be discussed
with, and agreed by, the
relevant Band 1.
Corporate Topic Group
Discipline

Specialist Inspectors
with responsibility for
leading voluntary
surveys may
accompany an HSL
researcher where their
presence is essential to
properly contextualise
the researcher’s
activities (eg to help
determine what would
be an appropriate
industry benchmark
standard). However,
attendance by such
specialist inspectors will
need to be discussed
with and agreed by, the
dutyholder in advance.
If the duty holder does
not give their

material breach.

Where the material breach
is identified in connection
with the research, FFI
would apply only to the part
of the research work that is
directly linked to the
identification of the material
breach. For example,
where a material breach
was identified during
research sampling, only
that part of the sampling
that identified the material
breach would be subject to
FFI, along with any work
required of the inspector to
ensure the material breach
is remedied, and
appropriate enforcement
action taken.

(b) As the accompanying inspector is
present for non-regulatory reasons, the
costs reasonably incurred should be
recovered only for the time taken to
identify and regulate the material
breach (and any subsequent regulatory
activity needed), rather than for the
whole visit.






agreement then the
HSL researchers can
proceed with the visit in
the absence of the
Inspector. HSL staff will
inform the Inspector of
their findings as
described in (a) above.

General/Other

42. Any use of HSWA S36
(individual or organisation) and
S37.

HSWA S36 and S37 are not cost
recoverable against either an individual,
business or organisation because these
provisions do not create a duty that can
be breached. Instead they specify
circumstances in which individuals or
organisations can be guilty of an
offence. Organisations such as
consultants who cause others to
commit an offence may still be in
material breach by virtue of HSWA S3.

43. Any intervention where
translators are used

Costs of translators for dutyholders,
even if there is a material breach, are
not recoverable.

Inspector time, working jointly with a
translator taking statements, will be cost
recoverable, as with any other
investigation.

44. Time kept waiting at the start
of a visit

The time spent waiting for a dutyholder
and time spent explaining FFl/material
breach will usually be included in the
costs recovered for the whole of the
visit, where a material breach has been
identified.

Examples of when this time may not be
cost recoverable, include: situations
where an inspector arrives on site, but
because of security issues (eg at an
airport) or the size of the site, doesn't
actually meet any representative of the
dutyholder for some time after arrival;
formal lunch break at a large
intervention where an inspector takes a
break from the dutyholder; or in an
investigation when an inspector takes a
formal rest break from statement taking.
There may also be breaks in joint
inspections for training inspectors.

45. Non UK based companies

This could include some
large organisations
such as large haulage
companies.

HSE will apply the principles of FFI as
described in the Guidance on the
application of FFI
http://www.hse.gov.uk/pubns/hse47.htm
and this guidance. Costs are
recoverable where there is a material
breach.

46. Stakeholder
engagement/standard
setting/policy making

Work with single
dutyholders or an
industry group.

The costs are not recoverable under
FFI unless during the intervention, a
material breach is identified by an
inspector. For example a PN served on
roof work whilst visiting a site purely for
the purposes of training or standard
setting. In such cases because the






purpose of the visit is not regulation, the
time that is cost recoverable includes
only the time spent in identifying and
regulating the material breach, not the
whole of the visit where for example
standard setting was the purpose of the
visit.

47. Time spent in discussions or
writing to employee
representatives under

HSWA S28(8).

This relates to time
spent by inspectors
giving employee
representatives
information about
matters affecting their
health safety and
welfare at the premises
and actions taken in
connection with those
matters.

This time is cost recoverable where
there is a material breach. Where these
discussions go beyond the
requirements of HSWA S28(8) (ie the
matters described in the previous
column), that time is not cost
recoverable.

48. Where there is overlapping law
- ie where law that is a relevant
statutory provision covers the
same contraventions as law that is
not a relevant statutory provision
(FFI does not apply to law that is
not a relevant statutory provision).

For example HSWA S6
and Supply of
Machinery (Safety)
Regulations 2008

Where alternative provisions exist for
similar circumstances, inspectors must
be clear on whether there is a material
breach of HSWA, an RSP, or a non-
RSP. If there is a material breach of
HSWA or RSP, FFI applies.

The most appropriate law relevant to
the whole circumstances of the material
breach should be applied. For example
if Supply of Machinery (Safety)
Regulations 2008 (SMR) are more
relevant than HSWA S6 to the whole of
the circumstances of the breach, then
SMR should be applied and the work is
not cost recoverable, or vice versa.

49. Where a material breach is
found to be solely due to the acts
or omissions of an employee, and
the dutyholder in control of the
risks has done all that was
reasonably practicable to comply
with the law.

Appropriate enforcement action should
be taken against the employee and the
time spent on this is not cost
recoverable. Where the non-employee
dutyholder in control of the risk is also
in material breach (eg due to
inadequate management, supervision,
etc), the time spent regulating the
dutyholders in material breach is cost
recoverable.

50. Construction work at nuclear
sites.

FFI does not apply where an application
for a nuclear site licence has been
made or granted. FFI applies to any
inspection, investigation or enforcement
work done before the application for a
nuclear site licence has been made
where there is a material breach.






Appendix 2: Example of an invoice and detailed report generated from
COIN which is sent with the invoice to the dutyholder

Health and Safety
Executive

SAMPLE INVOICE
ABC BUSINESS Health & Safety Executive
MAIN ROAD PFPD - Fee Far Intervention
TOWN 6.4 Redgrave Court
oy Merton Road
Bootle
POSTCODE Merseyside
L20 7HS
e Tel No +44 (0) 151 951 TBC
Fax No +44 (0) 151 951 TBC
E-mail Feeforintervention@hse.gsi.gov.uk
Invoice No : 0000078736
Customer No : 22159
Customer Ref :
Customer VAT No :
DESCRIPTION QUANTITY UNIT PRICE VAT TOTAL EXCL. VAT |
Health & Safety (Fees) Regulations 2012 - Fee for intervention. 10.5 124.00 0.00 1302.00
INVOICE DATE : 02/04/2012 Total Excl VAT | 1302.00
VAT CODE : 06
VAT 0.00
HSE VAT No: GB888 810177 [T o e |
AmountDue |  1302.00
Currency GBP
METHOD OF PAYMENT & BANK DETAILS VAT CODES
BY POST:  Cheques/ Postal Orders should be made payable to Health and Safety Executive, crossed Alcs 01 UK zero rated
Payee only and sent with a remittance advice or invoice copy to the address above 02 EC zero rated
03 Other zero rated
BY BACS: Quote Invoice No. 04 Standard UK rate 20%
Account Name: GBS Re Health/Safety Exec 05 EC standard UK rate
Account No: 12316277 Sort Code: 08-33-00 06 UK out of scope
CitiBank, 25 Canada Square, Canary Wharf, London, E14 5LB 07 EC out of scope
08 Other out of scope
IBAN: GB90CITI08330012316277 08 UK exempt
10 EC exempt
BIC: CITIGB2L By GBS Internal transfer: GBS Re Health/Safety Exec A/C No 12316277 11 Other Exempt

PAYMENT DUE WITHIN 30 DAYS OF INVOICE DATE





pofers Invoice Detail Report - Charges Up To: 16/12/2011 Date: 3011212011
Report Parameters: arsion 2.0,

Interface ID =1270"
Charging Businass Unit ="FFI01"

Business Unit: FFI01 0000022159
To: Main Road/ABC Business

Main Road

TOWN
Clty
POSTCODE

| Invoice Total: 10.50 Hours, Total Cost: £1,302.00
Location: Main Road/ABC Business
[ Activity: Inspection '

Detailed Activity Breakdown for Week Ending@: 13/11/2012
Staff Name:  Vincent Fleet (ESEOP1FMU1)

Effective Date Recoverable Time (Hrs) Cost

08/11/2012 2.50 £310.00

10/11/2012 2.00 £248.00

4.50 £558.00

Comments:  Preparing and sending Improvement Notice (Control of Contractors) in relation to fall from height
incident of 06/11/2012
07/11/2012 6.00 £744.00
6.00 £744.00

Comments: Visit to 38 Beed Lane (AB12 3CD) to investigate fall from height incident. Met Mr Richards (Site
Foreman), made initial enquiries and gathered evidence, training records, contractors risk assessment.

Inspection Total: 10.50 Hours, Cost: £1,302.00

Location Total: 10,50 Hours, Cost: £1,302,00

Page 1 of 1





Appendix 3: Quick reference guide for converting minutes to decimal for
6 minute time periods for COIN recording

Less than | 1 hour 2 hours 3 hours 4 hours 5 hours 6 hours
an hour plus plus plus plus plus plus
Min | Hrs | Min | Hrs | Min | Hrs | Min | Hrs | Min | Hrs | Min | Hrs | Min | Hrs
0/ 00| 60| 1.0|120| 2.0(180| 3.0|240| 4.0|300| 5.0| 360 | 6.0
6| 0.1 66| 1.1 126 | 21186 | 3.1 | 246 | 4.1 | 306 | 5.1 | 366 | 6.1
121 02| 72| 12|132| 22|192| 3.2 (252 | 42312 | 52| 372 | 6.2
181 0.3| 78| 1.3|138| 23| 198 | 3.3 (258 | 4.3|318| 5.3 |378| 6.3
241 04| 84| 14144 | 241|204 | 3.4 (264 | 44324 | 54 | 384 | 6.4
301 05| 90| 1.5|150| 25|210| 3.5|270| 4.5|330| 5.5|390| 6.5
36| 06| 96| 16| 156 | 26 |216 | 3.6 | 276 | 4.6 | 336 | 56 | 396 | 6.6
42| 0.7 | 102 | 1.7 | 162 | 2.7 | 222 | 3.7 | 282 | 4.7 | 342 | 5.7 | 402 | 6.7
48| 0.8 108 | 1.8 | 168 | 2.8 | 228 | 3.8 | 288 | 4.8 | 348 | 5.8 | 408 | 6.8
541 09114 | 19174 | 29234 | 39294 | 49 354 | 59414 | 6.9
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EXPERT VIEW

Fees for Intervention
(FFI) Factsheet

WHAT IS IT?

The Health and Safety Executive (HSE) already recovers its
costs in a limited range of industries but the Government has
proposed to extend its current systems of cost recovery to
include a fee for intervention for all businesses. This means an
inspector will be required by law to charge for the inspection
and any subsequent actions when a material breach of the law
has been found.

HSE is proposing to replace the existing Health and Safety
(Fees) Regulations 2010 with new regulations. In addition to
carrying over the existing fees, it is anticipated that these new
regulations will place a duty on HSE to recover the costs of its
interventions under the Health and Safety at Work etc Act 1974
and other health and safety law.

KEY POINTS

B This scheme was intended to be launched in April 2012 but
is now delayed until at least October 2012

B Although the changes put no new health and safety duties
on businesses, they place for the first time a duty on the
HSE to recover the costs of its interventions in certain
circumstances

B Costs would be recovered if, during an inspection or
investigation, a material breach (a failure to adhere to health
and safety law identified by an inspector as requiring formal
action) is discovered

B Fees would apply up to the point where the HSE’s
intervention in supporting businesses in putting matters
right has concluded

B The HSE is keen to emphasise that law-abiding businesses
will be free from costs

B Under the proposals, the HSE will recover costs at current
estimates of £124 per hour; costs of any specialist support
needed by HSE would also be passed on

B The HSE estimates that for an inspection that results in a
letter, the cost to business could be at least £750 and could
be “tens of thousands” for serious transgressions

B There is to be a right of appeal and the plan was for this
to be determined by the HSE. However, taking heed of
the opposition arising from the consultation process, this
process is now likely to include at least one independent
adjudicator in the appeals panel, but we await further details

For more information visit www.crone
email at cronerinfo@wolterskluwer.c

calt 0800 634 1700

:::@ Croner

a Wolters Kluwer business

B Due to public sector cuts, HSE funding is to be cut by 35%
over four years starting in 2011 which would be expected
to result in a lower level of enforcement and a consequent
decrease in health and safety standards throughout
Great Britain, with ensuing costs to individuals and their
dependents (notably the pain, grief, suffering and loss
of earnings from work-related injuries and ill health), to
employers (in sick pay etc) and to the government (mainly
NHS costs, benefits paid and taxes lost)

B Cost recovery will allow HSE to provide a higher level of
enforcement than otherwise possible with the cuts and
avoidance of the above costs.

RESPONSE

The Federation of Small Businesses (FSB) has expressed
concern that the proposals by the Health and Safety Executive
(HSE) to charge small firms for “material” faults found during
inspections could “damage relationships” and may be seen as a
way to raise revenue rather than improving compliance.

The FSB adds that for a small or micro business, a bill of £750
or more for a material fault could be “extremely damaging”,
especially during difficult economic times.

The Chemical Business Association (CBA) has branded the
plans of the HSE as the equivalent of “seeking a blank cheque
from industry” to compensate for cuts in its departmental
budget.

HOW CRONER CAN HELP

Facing intervention by the HSE would not only mean costs to
the business, but as FFl is likely to become a matter of public
record, it could have an adverse impact on business reputation.

Croner’s qualified and experienced health and safety
consultants can help ensure your business is compliant with
health and safety regulation and provide peace of mind

that your business will not be affected by this scheme. Our
proactive approach and focus on significant risks to health,
safety, welfare and property help you adopt safe and healthy
working practices and keeps accidents and incidents to a
minimum.

In the unlikely event of an intervention, Croner’s Crisis Support
service can help you complete the remedial action swiftly and
reduce your exposure.






